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Tony Senn Sans as ia ad e 
Sir Michael Stewart of Blackhall Ba rt. 
bis Father and Adminiſtratbir in n Tau, 


1 0 THE 


5 2 E T TI ONof CulnrEs Senav of _ Lord $ 
1 2 55 ONO. Cathcart. ; 1 85 


HE Pebjerty of the Baron of S was ; upon the 1 22th exc May 
| 168; veſted in the Perſon of Sir hn Schaw, Father in 1 of 
co the late Sir John, deſcendible to the Heirs-male, and on Sir John . 
their  Faikire to the Heirs-female of his Body, by's a Charter pro- Schaw elder. 
ceedin upon his Father's Reſignation. 
Ae keore this Eſtate in the Family againſt the Dan ngers of thoſe © Charter in fa 
rbitrary Times, Sir Jobn elder, a few Months thereafter, though bt ee Sr John 
proper ta di k himſelf of the apparent Fee of thoſe Lands, Sch — 
prove in favours of his Son the late Sir John Schars, then ie 
« an Infant, and the Heirs-male of his Body; whom failing, to de- of Heirs. 
« ſcend to his other Sons nominatim in their Order, and 7.4 Heirs- 
. le 4 ge ſeveral Bodies; whom failing, to the Heirs-male of 
« Sir 7 Fobn elder of his then Marriage with 2 fo Nicolfon ; which 
« failing to return to the ſaid Sir aln elder, and the Heirs- male of 4 
«© his Body of any other Marriage ; "which failin A to the eldeſt / 49 
Har- femalt of his Body, and the Heifs of her Body without Di- 


>» 


« viſion; whic falling, to the eldeſt Heir-female of 2 Body o, his 

«Fox the late Sir Jobn in the fame Manner; which fallin 

“ Sir John Schaw elder his neareſt Heirs-male ; and on their F re, 

« to his neareſt Heirs and Aſſię _ whatſoever; ” and in thoſe 1386. April 


e'15th April 1686, 


Terms a Tg was expede on t 
As 


ee Bodies; . whi 


Xt by or john his Son's Aliment, which he warranted: to amount, gr, 


of 80 « Heirs- male of his Body in Fee; which he k. to. Sir 77 


PE 


POW» 


Sir Jobn of the real Property of his Eſtate, in order to. pre- 


Sir Jobn reſerved to himſelf all the Powers over the Eſtate that 
were conſiſtent with his eng." Intention. 


e nor peat afar 


grant Tacks for his own Iteiwe uud Ge nigeteen Yeat tx thereafter, 


-  - the fame with 50, 0 Merks for Proviſions to his younger Children. 
i March In the Year 1700 the late Sir Jobn Schaw was married to 


 17008ir ohn Mrs. Margaret Dalrymple, Daughter to the then Lord Preſident of 
Schaw'sCon- the Seſſion, and in their Contract of Marriage the Succeſſion of 


— . this Eſtate, as is common, was unalterably ſetiled by 2 Tailie where- 


Ts by Sir Jobn the Father and Son became jointly bound to an and the the 


'<« Father's other Sons prop La nat 1 97 nd | th e e 
ch kit 'faili ng, to the be es 


Father; which failing, to Mrs Margaret e E Ye aftery Wards Lads 


6 Houſtoun) only lawful Davy bter en on Life, of the fal Sir John. - 
i Schaw elder, and the Heiz e of -her;. Body 8 4 75 43 


e falling, to the Heirs-female to be procreate of the inn of 
'« the ſaid Sir John Scham his Body; which 12 in 9 Millan 


. Schaw of Garuay, in the County o 
tc ſaid John Schaw the Son his puny and lawfol Heirs what- 
« ſomever. FCC 
The Father renoulited his \ 6 OLE of certain La Lands * ted for 
eduction 


to increaſe 


of publick Burdens, to 6000 Merks, and became obli 


the ſame 1000 Merks yearly upon the Exiſtence of t ares, Children, | 


and 2000 Merks when they ſhould 17 af tolix, 


le 3 with his Son in re 12 © rtain \ Labds in fa-. 


yours of Mrs. Margaret. Dalry e in Li erent, or Payment of her 
13 . the 8 * u to En! naw his feng 


A s the ably Intention of this Deed was to ſcreen this Eſtate from 
„ the; 3 2 pengl Laws?then in Force, but by no Means 

8e dite 
| vent his Son — taking Advantage of the Form of this Inveſtiture, 


with Diminution of one Third of the Rent, and to burthen 


Ks nge of 


4 * Jreland, and the Heirs-male of hi noh; Wich failing, to the 


by 
— — a HR 


| 
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"Ft orm 35 Charter 1686 the W 955 im 


ſaid Deed 1.686, the Fa ather. notwithſtanding 
of this Eſtate, and was conlidered Hg. 125 LF artics e Concerned. 


Fee in the late Sit John, when an. 


other Longs upon. her of om hin fif af Miles s of Rain. 


but * 5 
a5 ir 5 724 zee t ; whole Þ 1 5 and F aculti ies 'above2, / A 9 8 


melee 45 "rele erved to. Ly of f burdenj this ſtate; Lee 
the different Seltlemeits of the fame fran Is Ni Bits nd Deed, and 
became obliged to por, the Er Rights upon his o n Charges. 
And Power is reſerved to the F ather a and Son, ring ; their 71 F Bower Power of all, 5 
jointly ah, with TOP fe e to alter this 0 W Hole ot in fang 03 281: 


It 62 E As 24.5092 
Pa 7 % : 


'Fro mi the abbve States of thoke' Deeds*ft%i evide Ps "i 18 they ffects of 
1 4 Bird ubſti-< DR _ 
tuted to the Heirs-male of the Father and Son "and, OO ani ut the 2 eSuccel- 
Aid of the Entail, this Eſtate would; upon the Hate Sir John's 8 Death, 


. ec h e cee .l d 


It is likeways pin; that Whatever apparent Ki phe 1 e N ni; 4 Nominal ree 


7 ded 
een ſettled, i in the. late Sir 7 ofen 1 


appear to have 
aal See 770 ar by Charter 
68 
No Perſon can imagine tar obn” ather ES the x 
Diſpoſi tion to his infant Son, or any, other Perſon for his Behoof; 


and it was the Belief of theſe Days, that 4 Father retainin in Ki. 


own Cuſtody a Diſpoſition granted by him to his Son, coul cancel 
it at his Pleaſure, and thereby make void the Son's Right, even tho | 
Infeftment had followed, as W anting « a Warrant. ' TT 

The Nature of the 'T! bing ſpeaks 10701 the F N veſting the 


chaſe nor uſe i it, as there is not 10 ed to have been an antece · 
dent Obligation on the Father to th Pur poſe. 

Every 1 auſe in the he Deed of Ege hows this 1e have been the 
Senſe o& all Parties; Sir John, the nominal Fiars Daughters even 
are called to the Succeſſion, of this Eſtate, as. Heirs Female of the 


Heir Male of the Father, Who. was 'oblix ed to be at the Expence of. . 


alt the Infeftments, becomes bound i in Warrandice from Fact and 
Dh for all the Proviſions, and rengunces his Powers in order to 
e them effectual. 
Nor indeed could the F ather be conſidered in another Light; . 
he had'diveſted himſelf of the nominal Fee of the Eſtate; i in order to. 


ff 
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fan, wh O neither Mary, pur- | 42-499 
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ave it for his Son, hich the 80h could not, without l Crime, lay 
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Sir Jobn ſuffered no Prejudice by this Subſtitution in the Deed 
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Sc. Deſcendants ab that in the Deed 1686, and no Miſtake is commit. 
tee in calling bis Heirs Female to the Succeſſion, after the Heirs | 
-.".,.. Female of his Father; they were called in the fame Manner by his 
A really Was conſidered as Fiar, ought to have been called ſo by the 

| al, | 5 2 — f L £ 125 Fr ; 4 15 51 | \ Ny 5 131 i ; EH 1 f L | { | "EY jig | : * 

| Ik is extremely improbable” that any Overſight ſhould 'haye been 
500 committed, in Prejudice, of Sir John b Intereſt, in a Contract that 


be, procreated, who are not called in their natural Order; but it 


himſelf and Son, * 5 175 „„ IO LION Ys OS: „ 16 HP LO 
The only Hardſhip theSon, on theSuppoſition that he was real Fiar, 
— ſuffered by this Entail, was the Wk ng of; his Powers of alienat- 
ing the Lands, or contrafting Debt, fot which, even in this View, 
the Diſcharge granted by the Father of his Powers and Faculties of 
burdening this Eſtate was a full and adequate Recompence, -, _ 
WE: | Beſides which Sir Join ene bis Father diſponed to him in the 
. 1702 his perſonal Eſtate, amounting to no lefs than 20, 000 J. 


Sterhin . . VVV 
The Tailie a- And indeed at this Time the late Sir Fobn was ſo far from think. 
greeabletoSir ing himſelf prejucget by, or complaining of this Tailie, that he , 
8 EE Joined with his Father in a Petition to the Court of Seffion, for hav- 
5 | ing it regiſtred in Terms of the Act 1685, which was. accordingly | 
z ( Elio haben; wit. 
And the oy thereof, in ſp far as they concern the preſent 
FX * AK. : » PRE AI dot & ARREST ett e bot FERRER FIICS & L458 wr ab 
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And the faidSir John and John b b Preſents reſign Clauſes of the #5 C / 
e all and haill the Lands and Barony of Greenock, as the ſamen are Teilie. + 
now erected, comprehending the Lands and others underwritten; Lands re- 
« 0:2. the Lands of Weſter Greenock Schaw, with the old Caſtleſtead, ſigned · 
* Caſtle- tower, Fortalice and Manor - place of the fame, Bounds, 
Places, Yards and Orchards, with the Mill thereof and Perti - 
« nents of the fame, with the hailGrounds and Lands within the eb= » N 
< bing and flowing of the Sea, lying contiguous, near to the Lands of N 
* Weſter Greenock, in ſo far as the fame are bounded towards the 
« Sea, together with the Burgh of Barony of Greenock, with all 
and ſundry Markets, Fairs, Tolls, Cuſtoms, Liberties, Privileges, 4 
„ Immunities, Profits, Commodities, Eaſements, and righteous : 
«© Pertinents whatſomever, belonging to the ſaid Burgh of arony, _ | 
united and erected in an haill and Bes Barony, called the Barony 
of Greenock, and the Tower, Fortalice and Manor- place of 
< Greeneck are ordained to be the principal Meſſuage of the ſame ; 
<« together with the Patronage of the Kirk of Greenock, and Teimds 
<« Parfonage and Vicarage of the ſame, &c, WG. 
e Providing alſo, that it thall not be lawful to, nor in the Power Prohibitory 
« of the ſaid Fohn Schau, nor any of the Heirs of Tailie or Provi- 1 
* ſion above-ſpecified, to alter, innovate, or change this prefent f 
Tailie and Order of Succeffion, nor to ſell, alienate, diſpone either 
* irredeemably or under Reverſion, nor yet to wadſet nor burden 
« with Infeftment of Annualrent, or any other Servitude or Bur- 
<«< den, the tailied Land and Eſtate above-written,or any Part there- 
« of, nor to fet "Tacks or Rentals of the ſame, for any bo Jars | 
« than the Setters Lifetime, or for Nineteen Years, arid wh out 
« Diminution of the Rental, except in Caſe of Neceflity, where a 
« ſufficient Tenant cannot be found to pay the whole Rent; nor © 
« yet to contract Debt, except ſo far as they are impowered in 
« Manner after-mentioned ; nor to do any other Fact or Deed: civil | 
« or criminal, directly or indirectly, in any Sort, whereby the faid 
« tailied Lands and Eſtate, or any Part thereof, may be affected, 
« appriſed, adjudged, forfeited, or any other Manner of Way evic 
« ted fromthe ſaid Heirs of Tailie, or this prefent Tailie and Order 
e of Succeſſion thereto prejudged, hurt or changed. And decla- 
« ring always, That if the faid John Schaw, or any of the Heirs f 
« fTallie ſhall contraveen or 1 8 to fulfill the I 
R ; : : „4 ditions 


Pg "I editions of this preſent Tailie, or 22 of them, any Manner of 
Way, and eſpecially, but Prejudice of the Generality foreſaid, by 
5e diſponing, ſelling, wadſetting or burdening with Infeftments of 
© Annualrent, or other Servitudes or Burdens, the ſaid Lands or | 4 
4% any Part thereof, or by granting Tacks or Rentals, otherwiſe 
| et than as above, or by contracting of Debts, except ſo far as they 
N „ are impowered, in Manner under written, all ſuch Deeds are void 
„ SO 3 “ and null, ſicklike as if the ſamen had never been granted, in fo 
; | et far as concerns the ſaid Lands and Barony, which, nor no Part 
4 | thereof, ſhall be anywiſe affected or burdened therewith, in Pre- 
| | | '& judice of the Heirs of Tailie and Proviſion, appointed to ſucceed 
'h 1 7 =. virtue of theſe Preſents, which are made and granted ſub modo, 
| | | nw, with and under the Proviſions above-ſpecified, and no otherwiſe. 
Fg 1 = Cty to % RESERVING always, notwithſtanding of the Premiſſes, full 
1 1 & power and Liberty to the ſaid Sir John Schau, and after his Death 
< to the ſaid John Scha his Son, and the Heirs of Tailie and Pro- 
6 yifion above-ſpecified, to grant Feus, or long Tacks, for ſuch 


i | & Spaces as they ſhall think fit, of any Part or Portion of the ſaid 
| | : 4 Lands, the Feu or Tack-duty not being under 20 Shilling Scots 
| 4 for each Fall of Dwelling-houſes, and Five Shillings Scozs for the 
1 ee Fall of Yard and Office- houſes. | | 


| Power to © And allo it is provided and declared, and ſhall. be declared by 
; +,  burdenthe © the Infeftment to follow hereupon, and all the ſubſequent Con- 

E | — e <« veyances of the ſaid Eſtate, that it ſhall be lawful to, and in the 

| Merk. Power of the ſaid 7obn Schaw, or any of the faid Heirs of Tailie, 

'« to contract the Sum of 50,000 Merks Scots of Debt, and there- 

« with to affect and burthen, in Manner after ſpecified, the ſaid 

« Lands and Eſtate for providing of their Daughters, or younger 

Children: But it (hall not be lawful to any of the ſucceeding 

9 $04 117 “ Heirs of Tailie to contract any more Debts for Proviſion of their 


2 eds ob VET 
iS © 2 dove | r Waren 


q & Children, under the Irritancies above mentioned, until firſt the 
Y | «. Debts, contracted by their Predeceſſors for Proviſion of their 

; « Children, be paid and cleared; at leaſt, it ſhall be only lawful 

2 105 '* for them to contract fo much for the End foreſaid, as, with the 

e Predeceſſors Debt above ſpecified unpaid, ſhall amount to the 

. 5 Sum of 50,000 Merks in haill; declaring always, that the legal 

| .< Reyerſions of any Diligence or Adjudication to be uſed for & | 


* 


 & eurity of the Debt, allowed by thir Freſents to be contracted for 
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nualrents thereof, Declaring alſo, that this preſent Tailie, and 
Irritancies thereof, are, and ſhall be noways prejudicial to any 


conceived in fayours of the ſaid Mrs. Margaret Dalrymple, and : a 
the Daughters of the Marriage, failing Heirs Male thereof; whick 


clared to exhauſt the Faculty above mentioned, of burdening the 


«ac 
* 


providing Children, ſhall never expire to carty away the irredeem- 
able Right of the ſaid Lands and Eſtate, or any Part thereof ; 
but the ſaid Adjudication ſhall be always redeemable, upon pay- 
ing the Sums for which the ſame ſhall be obtained, with the An- 


Execution competent upon this Contract, in ſo far as the ſame is 


Provifions, in favours of the Daughters of this Marriage, are de- 


Eſtate for Proviſion of Children, in caſe the ſame ſhall be exer- 
ciſed as a Burden, upon the ſaid tailied Eſtate, pro tanto. 


And in reſpect that, failing of Heirs Male to be procreate of Proviſions to PS OS 
this preſent Marriage, the Daughters or Heirs Female to be pro- te P-vgh- / 


ters, if no 


create of the ſame, are, and ſhall be, by this Preſent Contract zzc;;s Mate 


and Infeftments to follow. thereupon, cut off and excluded from exiſted of 
their Right of Succeſlion to the ſaid tailied Lands and Eſtate ; and be Os 


age. 


it being juſt and reaſonable, that the ſaid Daughters ſhould be, in 


that Caſe, competently provided according to their Qualities, 
therefore the ſaid Sir Jobn Schaw and Fohn Schau, by thir 
Preſents, binds and obliges them, conjunctly and ſeverally, and 


their Heirs Male and of Tailie, to content and pay to the ſaid 


Daughters, one or more, who ſhall be procreate of the ſaid 


Marriage, failing of Heirs Male thereof, the particular Portions 
after mentioned, viz. If there be only one Daughter, the Sum of 
39,000 Merks, if two, 40,000 Merks, and if there be three or 


more, the Sum of 50,000 Merks ; and which Portions are, and 


ſhall be payable to the ſaid Daughters at their ſeveral Ages of 16 

Years complete, or at their reſpective Marriages, which of them Z 
ſhall firſt happen, and with 100 Merks of Penalty for each 1000 . 
Merks, and Annualrent during the Not-payment, after the ſeve- 

ral Terms of Payment; and, in the mean Time, till the ſaid 

Portions fall due, to maintain, educate, and breed the ſaid Daugh- 

ters ſuitable to their Qualities, Sc. Sc. 4 ro or eels 

« And it is hereby provided and declared, that the faid Lands Power te 
and Eſtate of Greenockh, and others bove written, - ſhall be the © F 90 


— 


. 


that 


». 


ee ſelf, he hall have Liberty to contract that Burden upon the E- 


„ ſtate, or if Sir Jobi, his Farhct; mall pay the ſatne, he ſhall | 
e. have Acceſs to diſpoſe upon as muell of the ſaid Lands and E- 


« ſtate as will refund the faid Sum to him; and that notwithſtand- 
_ © ing of the Diſppſition thereof above mentioned made by bim to 

é his ſaid eldeſt Son; and the other Heirs of FTailie.“ 
T Sir Jom At the Date of this Eatail, the late Sir Jh Schaw had 80 kel 
„ .. than five Brothers, all ſubſtirute in the Sueceſſion of this Eſtate to 
Fake, and his Heirs Male, but they all died before the Year 1715 ; whereby 
the Reaſon. Margaret Lady Houftoun, his only Sifter, who had Heirs Male and 
1715. 44 U of her Body, became preſumptive Heir to this Eſtate. _ 

Sir John had likeways a 


8 Cathcart, and repining that his Eftate ſhould deſcend to his Siſter, 


defeat the Entail. 


| Mutual Pro- This obliged his Siſter Lady We to brine a Proceſs before 
1 your Lordſhips of Exhibition of the principal Entail, that it might 
n Of regiſtered in the Boos of Seſſion for Preſervation. And Sir John 
bis Siſter. thought fit to bring a Counter-proceſs of Declarator of his unlimit- 
2 30 { ed Right to the Fee of this Eftate, concluding a Reduction of the 
C Tailie in his own Contract of Marriage. 
| After full Litigation, your Lordſhips found the Teile binding, 
| and ordained it to be regiſtrat — Dean 
1717. And upon an Appeal. your I ree was moſt jaſtly af- 
Decree. firmed by the Houſe of Lords. 1 1772 8 


Entail. 
- the bat.” 


1718, Lady 
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aughter, Marion, afterwards Lady , 
in Preference of his own ane . he began to deviſe Means to 


Schemes to From this Period, to the Day of Sir Jon Schaue: 8 Death,! it ſeems | 
defeat the to haye been the main Study of his Life to undermine, by different 
Devices, this Entail, whe was found FN on him da the Tay 


15th March Lari, his Dre was dee to the 10 the Miſe of of be 15 
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| ( 5 
Name of his Daughters rorons of the Pama and Conditions of 


* 


which Obligation, as the Articles of: Marriage are nat: in-Procels;; | 
the Reſpondents are bc pmerng; A in oy Fins as Appears from ws 


| following Deeds. fh (lead WR Wc 118 7215 
On the 2d and I September 38 i 55 Fobn- Schard' ured my 
heretable Bonds; 8 — — eke, in . oh the Oblio Sept. 118, 


tion in Sir Jobn Schuss Contrast of Marriage, 4 2d for I ooglberctable 
Klee, and a 3d for 3000 Merle to echanſt: the Faculty to bur ge 


the Taille, extending ih whole to 50, 00 Merke, to Colonel Charderg'oLordCat | 


on rr Lord 5 — on the Narrative of the Powers gratited him 
by the aforeſaid Tailie; andithat by the above Articles of Marriage 


he was obliged fo content and pay to tbe ſaid Colonel Charles Cathcart the A 


Sum ef 50,000 Merks; ad Bart o, his Daughter's) Partiong. wit 


Nar and Day of the Marriage, and to grant Secumity For, er gene 


upon the Lands and Eflate' of Greenock, obliging Bumi an Hir: no] 118 


of Tailie to relieve ani dinburdin bis other Heirs and ſhechſſams vf the ee o 


{nn with the Annualrents, and all that hizs follbwed or: may fob 225 
pon. In Implement of which he binds: eee mel | 
2 rs fucceeding'to him in the Eftate of Greenock} 1 %4, he 


chevy binds and obliges to relieve his other Hits, Execuſbr ound Sut5 
cefſors whatſomever,” to pay che particular Sims: tothePerſons and 2 rod cl 


under the Conditions thereirimentioned, with Fenaltiet and ene I, 


rents from the Date of the:Marriage-: | ) 03/02) 4th bers 
Upon the Ach of 'Drcember 1718. Lord — gene Dib 1718, DiF 


chan to Sir Jobn Schuw of the: at Axtitles;' Teichouti Erb- Cath: Lord 
S NO vnd ads 121 8 


Three Years after the Date of thoſe:Deddej Lord: Gttbcars, 20. chav, 
ted to bring an Adjudication of the entailed Eſtate for Paymedrt 1727, Ar- 
ah Afhudlrents: then due on thoſe Bonds, in onder to r off = —.— to ag 


| —— and defeat the Sueteſſion eſtabliſſied by tha. Tai ie lea ut Eſtate 


being oppoſed by the Lady Houſſoun the next Heir of Ebtail,. who on thoſe 


made a Tendet of 2 the:Annuatrents, upon the Coloneb'z Bond-. 


nting an Aſſignation e 1 {refuſed do ive is, arch the 


Adjuchcatien was ſto Y | 5 3 * 1 YV-13 YET: C193VT 04 dT 


Sir Jobn scham tlie * the ſame Plani;cxeoutdd * Tacks, 
ent Times ri leſs chan eleven different-Decds;rwh he foucd and Sale of 
in different Parech; and; leſt:thatitharſhoutd:be rodured like ways © the Wood 
in Tack to Lord W e of the tailied Eſtate, the Familyeer, 
» cat 
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| Preſent Pro- 


£0 | 
= + 
clared Inten- 
tion. 


No Reaſon 
for it. 


1 


) 
| Sem: in the Church, the pellet Manſton-houſe, the Garden 1 
Poliey hot excepred, and fold to bin every Stick of geevingTimber 
on the Lands. 
After Sir John Schaw 0 Prat, thi Reſpondent, as Heir of Entail, 
wh Pro: found himſe Funder the Neceſlity of bringing a Proceſs before this 


*Court againſt Lord Cathcart the Defender, Heir of Line to the 
late Sir John Schau, for Reduction of the whole above Deeds, as 
granted directly contrary to the Prohibitions and Limitations in hs | 
Entail, in which, after hearing Parties, your Lordſhips profiganced 
an Interlocutor of Date the 10th Augu 1754. 

Againſt this, in ſo far as contrary to their different Pleas, both 
Parties have reclaimed, and the following Pages are, in Obedience to 
your Lordſhips Order, offered 1 in Anſwer. to. the —— Petition 13 
given in for Lord Casbeart. 

Which ſets forth with a very open Declaration; 5 60 That Sir ob 
« . Schaw, finding himſelf brought under Fetters, to which he never 
« dreamed of "fa ubjecting bimielf, intended to exerce every Power 
4 and Faculty remaining in him over this Eſtate in favours of his 
«. Heir of Line,” or in other Words, to uſe dee Dee in his 
Power, to defeat the Eſſect of the Tailie. 

At the Date of this Tailie, Sir John was a 8 come to the 
Vears of Underſtanding, and it will ſcarce: gain Credit with the 
+ Court, that he did notintend to ſubject himſelf to Fetters by a Deed 
© expreſsly rohibiting evety Perſon that ſhould: poſſeſs under it from 
altering the Courſe. of Succeſſion, alienating or contracting Debes, 
under the Penalty of irritating hisRight; and which expreſsly reſerves 
Power only to the Father and Son, with mutualConſent, to alter the 
Tem- of the Tailieeee. | 

Sir Jobm could not fure complain, that his Father preferred his 
own Daughter to the Succeſſion of this Eſtate to his Sons, nor that 
2015 ſame Subſtitution of Heirs ſhould be continued in the Tailie as 


in the Deed 1686, whereby the wand. Fee of this Eſtate was 


* 
2 5 . 
pg : bete 
he 1 


iy 


veſted in him, 26 above fe n 
The Powers reſerved to the Son are as large a as thoſe i in \ favours 
. of moſt: Heirs of Entail in the Country; and it is with a bad Grace 
+ he or his Heirs complain of the Terms of a Deed executed by him- 
"i {805 in eee which he antes to. 1 n. . 
FE e 


2 


2 
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ſtate, a Deed vrhich, by the ſupreme Judicatoties of this Kingdom; 
haas been found binding in Law on him os 

| Wherefore the profeſſed Intention. with which thoſe Deeds were $7 Joby. 
executed, of cluding by ſubtile Inyentions theObligations of an En- temen, un- 
tail, to which Sir Jobn was liable, muſt make them highly unfa- favourable. 

veutable.: , l ore bg 155 
The Reſpondents muſt. likeways beg Leave to controvert a Set of 
- Maxims laid down.in the Petition, and entitled, General Principles, © 
upon which the whole Argument is founded, every one of which the 
apprehend to be erroneous in Point of Lax Q 3 
And firſt it is ſaid, that a tailied Succeſſion, whereby the legal The Petiti- 
Order of Succeſſion 46 inteſtato is changed, was anciently ſuppoſ- ne 3 

4 ed to be contrary to the Genius and Spirit of our Law, whence Taillies are 
<. the Sovereign was intitled to revock them; and in one of thoſe unfavourable. 
* Revocations, by King James the VI. they are declared againſt 5 
'« Law and good _ „ l SEE 90 | 

It was a Principle of the Roman Law, uti qui ſque rei ſue legaſſit 8 
ita jus elo. The Feudal Law likeways, aa 1 e ee rage 
it, favoured Tailies ; the general Laws of Feudal Succeſſion, exclud- _ 
ing Females, was nothing elſe but a Tailie to Male Heirs ; and the 
Tenor of the Grant is known to have been always the Rule of Suc- 
ceſſion in the Fee. Thoſe are the great Sources of our common 
Law, from which it derives its Maxims and Spirit. The Revoca- 
tions by our Sovereigns of Fees, granted by them to a tailied Suc- 


: / 


ed unlawful; and therefore were only competent of ſuch Tailies as 
had been made during the King's Minority, becauſe he was conſi- 


ceſſion of Heirs, were not in conſequence of Tailies being reput- Fo 5 
_ 


dered to be prejudged in his Feudal Caſualities, by the Change of 
the legal-Suacalon of his Vaſſals; and the Words of a-Revocation 
calculated to palliate an unpopular Step, can never be conſidered as 
Fr fo ooo lone emer cinbart or 
But allowing to thoſe Revocations the whole Authority the Gen- 
tlemen plead; by that of K. ame: VI. referred to by the Petition, tis 
plain, only ſuch Tailies are declared to be againſt Law and good Sk 
Conſcience, as were made by Proprietors of Lands, who, upon their 
own: Reſignation, ſettled the Succeſſion upon Heirs Male, contrary 
to the former Settlements by their Anceſtors upon Heirs. general; 
as the very next Words of the Revocation declare; that the ſame 

ſhout pot ee new enn, 
ee | | | ecauſe 
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becauſe it wis not againſt . "8 any Perſon, who 2cquir- 
ed the Right of any Lands, might take the fame to ſuch Heirs as 

he pleaſed : which does not infloence elle preſenr Caſe, as the Tailic 

17 3 not eo che Suceelſivn: ſettle by the: Char- 
0 168 1 1 5 1 ni Ritt ani en Nad e 7111 ; 

This Subject i is elegantly treated by the lars ag whisl: Lib. 

2. Tit. 16, cenecludes, Tage Jeuds AP} (conn. 
5 2 entice; gut purui, A vero neo judicio inge ab.. tl emixs! 

| . : he next Poſitions, that Tailies, particularly: fuch ac oontin 
that Limita- 4 ies on the Proprictor' Power of alienating" or contract. 
tions aft vi (< ing Debts, ate unfavourable ia the Eye of Law, and againſt the 
1 oblic Intereſt and. Proſperity of the Country - By the Roman 
By avg" 955 127 they were limited to the fourth — fie In the Law 
womans... Bngtand, tho! introduced by: the Statute of Weſtminſter, de do- 
e nis conditionalibus, yet they are greatly reſtrained by different 
« Devices found neceſſary, in order to take off the bad Effects of 
e thoſe Fetters dn Property; and in Scotland, altho' they are au- 
e thoriſed by'1 the AR of Parliament 1685, toe has been a con- 

« ſtant Maxim, 80 reſtrit all Limitarions:by Interpretation, and not 
* to a Implication: of from preſumed Intention; for 

N Proof of which the Oaſes of Prough/ ightma «Heirs, e 

& an Keith, were quoted“? enn 

ane. T0 Reſpondents. have the Misfortune to differ entirely: from the 

| Peticiotias on this Point likeways: It is not their Buſineſs to enter 
into the Queſtion; how far Taflles reſtraining the Powers of à Pro- 

prietor are expedient or inexpedient,”-of Advantage or prejudicial to 

the Intereſt of the Public? as the Queſtion before your aprt 
not what ought to be, bur What is Lare. 

Limitations upon Ptoperty are authoriſed by che Lows of all the 
| Countries-known to the Reſpondent! © _ the: Divine Law; rhe-Ii> 
mitation was general upon. all Prope operty, dons tual! in Pint of 

Time. By the Fenda Law, no Vaffal c ienate N 
Debt in Prejudice of the Caſudlities due to the 2 and the 
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55% Alienation'of the greateſt Part of the Feu madt the whole rec 
ei | 5 n og 


naeoſece. By the Rimean Law Nhe w 

2 of burdening with Debes, or aenaets were aut and thoſe 
* 1 petpeenal if fach was' — gtention ef che Done The 

Neſtrietion of thoſs Limitations te the 4th Genertion mend oned in 


9 3 Caſe of a * Grant fer forth in 


. | the 
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2 Delt, -W 3 to have been the 
ſumed Will of the — as is proved by Cujacius and Ritter 


en ele aforclaidNovelk, Guilelinus tle fur 'nevife,' Li. a. h. 12. And & aha 


75.0 ls 3 


: Sande, de probibita rerum uliemui inne.... EI nomic» vd au or TOW er. 
4 Theſe are the Fountains of the common: Tow ef this; Gren. ac 5 
which agreeable to ——— — on Property. Such 
Clauſes were — by our Lordſhips as eſfectual at at comtnon 
Law before the: Act e — 1685. This Act of Parliament 


introduced no new I — alone declared what was the tom 


mon Law of the 8 in ſo much, that a Clauſe of chis Act, 
declaring, that tailied Eſtates ſhould be fubje& to Foifeiture ind 
that the ſame ſhould not import a Controvention of the ancient 
_ was therefore repreſented by the Eſtates of the Kit 

2a great Grievance, contrary to the common Law, % err 
be” 4 thereof ne by && by the AT 1 19 10 


pon theſe Prineiples it hath been 3 Fond by Ione 1 ed — ; 


mn. that Entails executed before the x68 12 were goodat common tained indes- — 


| ment. 2 An Parliament 8 HG f 


For the ſume Renſon it hath been often-foundb this Count, that 68g, / 


1 Jie Requiſites of Entails eſtabliſhed by the. Ar of Parkament: — - 705 te 


were only introduced in favours of Creditors; but hot neceſlary iĩãñ 
order to make an Entail binding upon theHeirs. Thus Tallies — 1 
out being recorded, have frequently been found SooOd againſt Her f 8 
Heirs of Entail tho not againſt Creditors ; and in u latè Gaſt ww; Jeet 
Entail of this Sort was found unalterable; even by Contract of 2753 


Marriage, in Favours of the Daughters 'of che Marclige; and af. © ant 
arge 80 an A | by the Houſe of Lords in the 19 1 15 130 151 — 4 


ufs There Entalls, as reprobated by the common — and — 


The Law of hn. rags id entirely: different in -this ReſpeRt. — 
troduced by a particular correQory Statute, fell to be moſt: # 


: 2 En 5 


terpreted. Being againſt the Genius of their Law; they: a” : = oc 


ſuch Inconſiſteneies as rendered it neceſſary to introduce fictitious . 


Preceſſes in order to. teſtricb and overturt them as far us 


But this has no Connection with, nor ought; to be mentioned 

ning en the Law pf this Country, sche Right of en- 

tailing our hetetable Subjechs, WithLimitattons om the Powers bf the 

. is a Creature df the „ and 9 
| muc 
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ach favoured by ie ue ber W introda- 


Iaterton the Ie 1 2 Conradificn A rere ce nee that 2 Right competent 
| 3 to us by common Law ſhould be unfavourable in the Eye of that 
/ Limitations Law that introduced it p and it follows of conſequence, that prohi- 
4. 4 {C = Fropeny-4;tive Clauſes ought to be interpreted according to the ſame Rules, 
and as liberally as any other Deeds whatſoever, and that the Will of 
the Proprĩetor muſt be the only Rule of Interpretation, when it can 
be aſcertained from the Words 'of ae in or Oy of the 
TranſaQion. © / 2 164 15h rel 
"Inſtances innumerable. occur * the Colleckions of the . 
of this Court, where your Lordſhips have eſtabliſhed this Rule, and 
[ | from the Nature of the Thing, or evident Intention of the Granter, 
} ER: have extended Prohibitions beyond the: er kern ans ltere | 
2 Bon of the Words of a Deed. NY aro D351 | 
; Chu of Thus a Clauſe of Return to the Grantee. in a gratuitous. Deed, in- 
—__ | 2 of an extraneous Perſon and certain Heirs, hath been inter- 
"ok  preted to import a Prohibition not to alicuate or diſappoint the Re- 
ieee _ ratuitouſly. _ 
| Wy PAY iſpoſition to a Woman and a Series of Heirs, ſecluding hep 
2740, For- Agnes was found ſufficient to diſable her damaliger * 
e b a, or in her Contract of Marriage or other wayͤs. 
21ſt „ ntail in favours of a Daughter named Margaret, with pro 
2736, Lady Clauſes, prohibiting <* the Heirs Female, to be procreate of t 9 
he 1 . Margaret her Body, or any other of the Heirs- male and of Tailie £ 
na ee above written, except the Heirs-male of the ſaid Margaret's Bo. 
dy, toſell, analie, &c.” was found to debar Margaret the Daugh- 
1 -» ter herſelf from ſelling, by the Houſe of Lords upon an Appe | 
#  =n3th Jay An Eſtate being provided to a certain Series of. Heirs, with a Pro- 
E 2733. den on the Heirs- female to ſell, analie, diſpone, or to burden 
5 rine the dame beyond a certain Extent; this was found to import neceſ- 
Maitland. ſarily a Prohibition to alter the Succeſſion gratuitouſly; and. this De- 
ciſion was Jt ey" eee eee 1 


TED ” es 3 pe 
cas OO Sv, = ernment — — = — ? 
—_ mp —— — — { 3 5 8 6 2 
© wha a * n * : 0 ” * * & 3 8 9 8 . by 

"ID ; q 

* . f 

6 * 

8 y 


p —_— 


— _ 


” „ 
Rn 


By this the R eſpondent does not mean to plead, that the Law, 
or your Lordſhi e y Interpretation, ſup Pply Omiſſions in an 
Enmil, or from Leaſon, and general Intention of the Ma- 


. Ter; interpolate Cla 9 — aj which would denn: 
0 gs new Tale, pot interpreting 008 dx made. Th 
| EET). | a tat e 


1 ſhall exhauſt the above Faculty of 


„ Ag 
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ſtates, and the Preſumption is for the general Courſe of Law, ex- 

cept in ſo far as thoſe Powers are circumſcribed by the Will of e 
| Donor ; but in declaring that Will, the Words mult be'interpreted 1 
liber: lly, and according to the Intention oF che Maker of the Deed, 


For theſe Reaſons, a Prohibition to alter the Succeſſion: was never 
"Found to Extenf © to Heparin tl Debts, ki? alienating the Subject; | 
nor a Prohibition to contract Debts, to im lya Reſtriction as to che 
Power of alienating; -becauſe thofe are entirely different and unton- 
15 netted Pre jbitions ; - the'one of which does not-neceflarily- inferian 
Intention to prohibit or prevent others, But a Prohibition to ſell, as 
haas been already faid, was found: to include a Prohibition eo alter | 
1 grjaſonſly by ] plication, majors ineft mu. 
his is the Foundation of the Deciſions in the Caſes: of Prov 1 
; Wightmas' 8. Heir, Keith: and Carlowrie, in the laſt of which the 


enieral Prohibition of hing any Deed to alter; innovate, or infringe 


| 7 Tailie, was interpreted, to relate to the Prohibitons | 
before ſer fort. OR e 


Having thus obviated the Miſtakes in thoſe preliminary S 5 915 N $1.3 


| 97 5 upon which the whole of the Petitioner's Argument is faund- 7 
ec, the Reſpondents ſhall proceed to the firſt! Branch of the Interlo- 
| 1 comp ained of, Wi regard to the Annualrents of Lady * | 


£5 cart's Portion. ob e ate AE eres 2 
By a 8 in the Entail above fet forth, the late Sir Jobn . 


and Ine TI eirs of Ent dete impo ered: to burden the Eſtate with of Lady 


A 4 Sum of 50,000. TcFroghon e aolanges (hi 4 ag] 


SEE LE +7 aft 1 . 5 175571 IN 5 


be Clint the ae 05 Lr Jah, Show, in the K- 
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of 1 of there being no Heirs- male of the: Marriage with Mrs. Ar. 81 


ge egen obliges binaelf e pay ele Daughters, if e 


30, 000 Merk 
witk Anu 25 from 9 Matriage. The Eſtate of Grrenock is 


1 0 declared woche the Subject intended to be burdened: with thoſe Sus ; 


«| And it is. further Provided, that this Obligation, ſo far as exerciſed, 
| with 50,000 Merks. 


It has been already ſet forth, That Sir/Fobn, taking Advngta of 
: 2 Pe gratited 2 Bund of Proviſion: to his: Davghter, —— 


AM His | ö 15 28 Narrative, and in Implement. of this Obligation for 30,000, and 


for LT and 8 third for 3000 1 in _ to exhauſt 
e wi : 7: A 1 1 9110 1941. e : 
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if tio 40,000, and if three or more ge Merke. 
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1 ko 295 ing Ahdlttcat "from a iy 


Jes Faculty in the Ent 
"bs 519 : Davghter's Marriage, 110 938 1 l An 1 
2: be, Annualfents were al © ok d T3 0641054 » 18 4% 5 Gn 
Buden, and defeat gr rante. che. Entail;; and the Petidoner claims 
erke from: the 7 cir of Entall, 


noleſs-than the Sum of 1357 00 
_ conſequence of the above Powers 40] burden. col ih; the Sum of 


_ In:fo\ fares! — — . 
for Dons 27 thems and your Lord(hi 


1126 , cannot init 
8 nter 
Luterlocutor . the Purſuer ĩs not intitled to any Relie again 


« Merks contained in the heretable Bonds produced, ML Haar by 
cc: Sir 1 Schate to the late Lord Cathrart, in Implement of the 
We Obligation in the C Jontract of Marriage 0 ar Suid vo the 
— Marieges, b barns | 4 Huge Is entitled 
<i:46 Relief again the Defender, as Heir of Line afoteſald, of the 
* Annualrents of the 20,000 Merks, contained in the two Bonds 


whereof the one of 1 000 Nerks, 3 720 the other for 


| 2 57 oe 
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i l en 2052 26601 10 tc _ Lg rural) ugh 
n got E: 5 5 W 
ne * to che Eſtate burdened therewith, by "er the aw hs 


52,000 Merks.. JH avian gs adi: fon 
The fo, Tt 9285 550 e Na 1 pon 
Extent of the Burden which Sir Ry 11 8 
the Eſtate, and 2 as. 0 5 
r of a 5 | 


| to Sir Fobn 1 Scha, o x eliey : 
the — — Sie J a ede Poel 0 the en tailed Eſtate, 


cütot © Finds 
oft the Defender as 


Heir of Line of Sir r Job Schaw, he Annualrents of the 30, 


4 o © 
{4600 Mees gfnnted byf Sir, Jah Shop, 16 h 15 Fa- 
: OS = 400. Exerciſd: of the. E in the in- 
I LL 225 te cured dari ir eh of Sir 555 == at. * 0 | 
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the Executors to-relieve ſuch d of 


NPR od out 
of his Eſtate, becauſe they ought 


cart, had not ordained his Heirs of Entail to relieve his other Heirs 


of Hes. would be obliged to relieve his Heirs: of Tailie of the by- 
gone Annualrents; or, in other Words, that they could not have 
reared up this fictitious Claim. 
The only Reaſon that can be given for this i is, That Sir John, by” 
his Poſleſſion of the Eſtate, became perſonally liable for the Annu- 
alrents as they fell due, was bound to pay them annually out of the 
Fruits, and relieve the tailied Eſtate of K che 
Ivy his Executors and Heirs of Line, as repreſenting him, would have 
Heen bound to relieve the Heir of Tailie. 
I .!,¶ is true, no Perſon who is an unlimited Fiar can be liable i in any 
| Obligation to his on Heirs, and conſequently may, at his Pleaſure, 
alter the Order of Relief eſtabliſhed by Law betwixt his different 
| Heirs; but the Caſe is very different = regard to a limited Fiar 
and his Heir of Entail, this Heir is 2 in relation to his Prede- 
ceſſor, and his other Heirs, a Creditor. +6 Tenant in Tail cannot 
deprive his Succeſſor of his legal Right of Relief, without creating a 


new Burden on him, and he cannot create ſuch new Burden contra- | 


ry to the Terms of the Entail. 


ave been paid annually out * 
of the Fruits, and of conſequence der would have diminiſhed the Exe- 


cutry pro tanto... 
It will not be denied, if Sir Jobn, in thoſe Bonds to Lady ca.” | 


e ſame, and conſequents 


. 2 — s 
* 


of the principal Sums and Annualrents, tliat his Executors and Heirs er 


2 


4 Nor is it an Anſwer to this Argument, that Sir Fobn having a 2 


ce Power to burden the Eſtate with 50,000 Merks for Proviſions 
« of younger Children, had of conſequence neceſſarily the Power of 
« burdening the Eſtate. with the Annualrents, in the ſame Manner 
<< as if that: Power had been expreſsly given him.“ 


For there is a great Difference betwixt a Power to bunden and à Aufver. 


- Right to burden an Eſtate. Many Caſes may be put, where a Per- 
ſon who has Power to burden Lands, may be at the ſame time ob- 
| to relieve the Eſtate of ſuch Burden for Example, a Perſon. 
hibited to contract Debt in a Tailie, which contains no irritant” 


nor reſolutive Clauſes, has a Power effectually to charge the Eſtate, 


altho he will be liable to the, Heirs of Entail to relieve it of thoſe In- 
cumbrances: The Burden of the Annualrents is a natural Conſe- 


quence of a Power to contract Debt bearing Intereſt, and no pro- 


hibitive irritant or e en, 8 could e the Effect of ſuch 


Right, 
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uud Harden. innity, where an Heir of Entail, 3 and taking Aſſignation | 
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Right, if once conſtituted ; but Sir John his Executors and Heir of 
Line, as repreſenting him, were bound to relieve the Heir of Tailie 
of this Sum, by the Rules of Eaw, and could not alter this Right of 


Relief, without creating a Burden on the Eſtate by a new Deed con- 


to the Terms of Entail. 


CaſesofCairn- It was formerly obſerved, and not hitherto anſwered, that thoſe- 


OJ» 4 N Principles had been eſtabliſned by your Lordſhips Deciſions in ſe- 
Lauderdale veral Caſes, particularly Gordon of Cairnty againſt Sutherland of Kin- 


to a Debt due by the Maker of the Entail, got Credit on the en-- 
tailed Eſtate for the principal Sum and Annualrents due at the 
Death of the Maker of the Entail but not for the Annualrents that 
became due during his own Poſſeſſion of the Eſtate, 


8 23 In the Caſe of the Earl of Peterborough and Mr. Scot of Harden, 
it was likeways obſerved; that the Court proceeded upon the ſame 


Z 8 | 7 ꝗ — | | 
If the Principles which the Reſpondent now 3 not Law, 

he will be bold to fay, that there is not one ſingle 

that may not be overturned. If the Heir of Entail is not obliged to 


ay the Annualrents of the Debts to which the entailed Eſtate is li- 


able during his Poſſeſſion, there is nothing to hinder him to take an 


* Aſſignation, not only to the incipal Sum and Annualtents due be- 


fore his Entry to the Eſtate, but he may lawfully take an Aſſignation 

| even to the Annualrents which have become due during his Poſleſ-. 
fon. Thus far the Petition goes, and muſt go fo far to maintain his. 
reſent Plea. . „ „„%ͤ; ł .. f 


P | P 
But there is another Conſequence the Petitioner ſeems not to be 


aware of; that if the Heir of Entail is not obliged to pay the Inte- 

Teſts of the Debts on the tailied Eſtate incurred during his Poſſeſſ}- 
on, and thoſe Debts are not loſt confufſone, when purchaſs d for his 

Behoof in the Name of a Truſtee, there is nothing to ſtop the Cur- 


rency of Annualrents even after ſuch Purchaſe, whereby the moſt 


trifling Debt upon an entailed Eſtate, muſt in Time cover the whole 


| Eſtate, however large. This, it is believed, was never hitherto 
pled, and ſhows the Opinion of our Lawiers with regard to the pre- 


ſent Queſtion. 


Patdcter's The whole of the Purſner's Argument proceeds upon a Suppoſi- 


þ 52) dledged, * That Sir FohnSchow, and the Heirs of Entail having 


be their Words, or the Intention of the Maker. On this Plan it is 


E Power 


Tailie in Scotland 


tion, that Entails are to be reſtricted as much as poſfible, whatever 


« Power to contract the Sum of 50,000 Merks, was, with regard to 


« this, unlimited Fiar, in the ſame Manner as if an expreſs Power 


% had been giyen him to burden likeways with'Annualrents, and that 


*« there was n Obligation on him to pay thoſe Annualrents, in regard 
e there was no ſpecial Proviſions for that Purpoſe. 


former Anſwer, altho” ſufficient, the Reſpondent muſt beg leave to 
add, that the Intention of the Entail, when clear from the Words, 


muſt be the governing Rule to aſcertain” the Duty of an Heir of 
 Entail. © Hori NS e ee eee e ns 


The Meaning of the preſent Tailie is as plain as Words can make 


it, prohibiting the Heirs of Entail from contracting Debts or doing 
any Deed whereby the Eſtate could be affected, except with theSum 

of 50,000 Merks for providing Daughters and younger Children. Is 
it not clear, that the Annualrents of this, made payable at the Age 


of ſixteen or Marriage, were intended to be paid for alimenting of the 


This is a plain petitio prineipii, as the preſent Queſtion is pre- aufer from: 


4 % 


ciſely, if Sir Jobn was an unlimited Fiar in this Reſpect. And to the Intention. 


Children, and the Principal when they had Uſe for it, for which 


Purpoſe a Power is given to fell a Part of the Eſtate ?.Is it not evident, 
that by forbearing to pay the Intereſt, Sir Jobn Schau annually 


contracted a new Debt on the Eſtate of 2500 Merks, againſt the 


prohibitive Clauſe of the Entails??2?2? | 
Further, by the above Clauſe every Heir of Entail is allowed to 


: burden the Eſtate with 50,000 Merks for providing of younger 
Children, in fo far only as the above Sum was not exhauſted by the 


Debts of his Predeceſſors Heirs of Email unpaid. It ſhall be ſuppoſ- 
ed that an Heir of Entail in this Eſtate had 228 his Daughters 
to 20,000 Merks, and that at his Death, this Sum, with the Annual 
rents due thereon, extended to 30, ooo; in ſuch Caſe it is imagined, 


A4 ſucceeding Heir of Entail could nor pretend to burden the E- 
ſtate further than to the-Extent of 20,000 Merks, which was all 
the Remainder of the 50;000 Merks which had not been exhauſt- 


ed by his Predeceſſor: If this is the Caſe, the Annualrents due dur- g 


ing his Predeceſſor's Enjoyment of the Eſtate: are reckoned the Pre- 
deceflor'sDebts, and an Heir, by negleQing to pay thoſe falling due 
during his own Poſſeſſion, till the whole exceeds the Sum where- 


6 


ſuch Predecefſor's Executors and Heirs of Line. . 


| „ the-36,c00:Meghs: a 
fe ea l whale Power! of-cotjtra 


Petitioner's RO. 


Wh cps 


* % ſtanioe-vf it by working Mines, 


04 Th 
or brenn ig eur 215 * SH 30.) 772 Ry 97 mT 
e Clayls ia the Teile which declares wk Rn 6 only 
dotttact garde Melee in whole, os ar EM eauing, 
1 bath Principal aud Intereſt. ſhould, amount | . | 
Contractors Death 2 and 3 ſo be 1 * N. of 
.to 20,000- cx hau he 
g 30? or if 8 20,0 1 7 — 
upon the Eſtate, the Heir of Tailie muſt haue Relief thereof, 
ee Debt conttacted by weren yn he. to the call 
ers in the Tailie, Which allo only of 50, 00 Merks in who 
« The Petitioner further affirms, that an Heir of Entail is 
% no Obligation to tmaſmit tho tailied Eſtate. to his Succeſſor, of the 
lame Value that he geceived it ii that he may exhauſt the very Sub- 
ls, Marle, makin News) . 
<< that he is liable for no Detetiorations, but m allow the = 05 5 
4 Houſes and Eſtate go to Ruin, which ſhews that he is in a diffe- 
0 rent Situation from a:fiduciary. nie Li eff Res in ſo 80 
2 he is expteſſly bound. 1 57 8 OE 
en ee That the Intention 
t or circumſeribe the Heir's. — xr; mans 
Ne Perſon is ſup fo fooliſhi3z cauſleſsly to d roy an 1 — 
from Malice, becauſc it cannot deſcend to a certain Series of Heirs. 
The fiduciary Heir and Heir of Eotail are on theſame Footing in this 
and as no Limitations are impoſed on them, except what 


: _ from the Nature of the Right, their Powers of Management 


£527 


a Heir "of pr 25 TEE. NO. Nah hy 05 lag vel 


. Londitdps: would intetpdſe — . 1 an 11 


on the © 
chat oo 
e the Court arp eng Reb 29. he 2 He 


extenſive; and no Court would willingly N them. 
pes" the ſame Time it is believed Caſes. might be, pra yeh 2 "hor Ul 


ſhould: pull down a ſplendid Hou led. Eſtate, 1 n order 
with the Materials to build one on 1b unlimited 1 if he 
ſhould:deſtioyra Coal in the entailed Eſtate, in order to drain and 


work one in chr Lands whereof he is abſolute Fiar; or if he hu 
. Fortify" nentail 


that Side of a River upon which his u ed Eſtate lies, in 
fuck Mahner as to throm the River upon his tailied Eſtate. — 
poſue Side, and thenebyrendeanbur w add to the former 
— later; N ſuch. like Caſes it 


nee D078 e 


— exkaſive, but vith — 


i the Heir of Lint of a 
4 ſhould be liable for thoſe Debts, there was no ion ſtirred as 0 Lady C- 
1 the Annualrents during the Po æſſion of the Tenant in Tail whom droũ. 


. Principle now pled by the 
; Debts I 


Difference that occurs to them, is 


that the Clauſe Geclaring, ** That the Tailie,: 


Sir Jahn atm, with reſpsct to their Intereſt in his entry 


121 


8 8 ; + Bo? MP 
bject, where the ſume is an Ne nſt buntes 
and rant ade Ge. the Will a tis a F 
eſſes muſt limit kinn . 8! 25 EN. 


| Aſs oblerved by: Srair, Lad + Cunningham | 
A Ciſe c air, Margaret 1 Petitioner's 
gainſt Lady is likeways inſiſted: - ti «where; in 2 re fm Ca 
5 tion betwixt an Heir of a tailied Eftate burdened with Debts, and 
ſing Tenant in Ta which of them re Gwaing- | 


they both repreſented, which is fonndcd on as Evidence that the 
was not then known,”*: | 


Reſponders 
The Anfwer to this is very ſhort, that the Annualrente of ol 


by the Heir of Entail 552 28 
Poſſeſſion; and ifthey had not, there could have been no Queſtion, 7 Xitg 8 | 
but the Heir of Line muſt have relieved the Heir of 7 5 —.— . 


Annualrents, as Sir F/illiam Stewart, whom they both repreſented, 
had not fallen upon: the Device now praQiced, of obliging his Heirs 


of Tailie to relieve his Heirs of e thoſe Annualrents. 
To add. a fingle Obſervation with d to the Annualtents of eas 


che $0,000 Merks; the Reſpo ndents canhot find any Difference bo-, — ; 
twixt theſe and the Anaiabemrofelld 20,000 Mecks : : In che one dene of the | 


Caſe Sir Jabm Schaw had Power to burden the Eſtate with 2 90 volta. | 
Merks, bearing Annualrent, which he might have exerciſed g we], er T 
even at the Date of the Tailie ; in the other Caſe, t ; Bur e . 


den of 30000 Merks is conſtituted by the Tailie itſelf, and declared 


to exhauſt pro tanto tile Faculty of burdeniag. "Theſe Caſes sem | 

the Reſpondents a8 ſimilar as any that can be put, und the only) 

tween 2 Power to burden, aud | 

tnot toter the O- A 11/0 
1970 Ir | 55 I . 


the: Exerciſe of it, which, they apprehend, 
ions of the Heir of Entail, nor * 


His Heir df Line and the Heir of Tailie. „ ene 


: Iris well obſerved in therbelaiming 


ate undd fall be 'noways icial to —̃ ̃ ꝗ(V—œP 5 
napon'the Contract, in Jo far as the fa is conceived in favours of #529 5 


1 the fwd: Mrs. ge | 4nd the Daughters: of [the 
. Marriage,” is not ende fea 


| ater "the Relief berwirt - |. 0 Ro 
thoſe Daughters, or any others: the Excvuters or Hetrs of Line of ,, i, 
of Aug 1 . + pr 
2 Eſtate and the Heirs of Tailie, but alone to ſecure the 
1 = Proviſions 


> oe 


. 7 5 3 * $6 1 
3 — hg mY 2 FS. — 


;  —_ whid ret the ln both Sams, and they e 8 


25 fs er Purpoſe but the 


contra ed his onal Eſtate to 


Prcnificns theteby Fettled: Wikre 3 this Clauſe, 
that the Heirs: of Line-of Sir Jabn Schaw, would have been liable 
to relieve his Heirs of Tailie of the bygone Annualrents, it is im- 
poffible that this Clauſe can alter or di this Right of Relief. 
I ) be only other Reafon that can occur for — ſhips Deciſion 
9 bs, That the entailed Eſtate was burdened with this particular Sum 
of 30,000 Merks. But, with Submiſſion, this ought not to influence 
_ the "Caſe. This Burden was created-for Security of the Children; not 
in order to vary the Relief betwixt the Heirs of Sir Fobn Schaw; 


every. heretable- Debt in the Kingdom burdens the Eſtate, and 


Heirs thereof, with Payment of the principal Sum and Annualrents, 
dut this was never dreamed to deprive the Heir of his Action againſt 
the Executors for Relief of bygone Annualrents. In the ſame Man- 
ner your Lordſhips have found, tho' Sir Joby, in conſequence of 
Towers in the Entail, burdened the Eſtate with 20,000 Merks and 
| Annualrents, yet that ſuch Burden, in conſequence of the Powers 
given bim, did not deprive the Heirs of Tai ie of their Ain of 
Telief againſt the Heirs of Line. 
And, in general, a Burden u „ tailied Eſtate el 28 thixi is, 
rity of the Creditor, ' has been im 
_ Fermins found 7 your Lordſhips, not to alter the Relief competent | 


in Law betwixt the Repreſentatives of the Debitor. 
a mew kh Thus, on the 23d of Fanuary muary 1745. your Lordſhips found, 
e That an Entail of a ſmall ſtate, 
ker's whole Debts and Funeral Charges that ſhould be owing at 
his Death; did not alter the Relief com t in Law betwint his 
Heir and Executor, but that the Heir o Entail Had notwithſtand- | 
ing a Title to be relieved out of the Executry. 


3th n- The ſame Thing was found, Mrs. Margaret, Fg Campbels a- 


ol Bal 1.4 ſt — Compbet of Shirven. The Caſe was, Shirven diſpon- 

— gin his Son, with the Barden of bis Beba, 4 

Cayphel. few Weeks thereafter he entailed his Land Eſtate upon his Son and a 
Series of Heirs, and anxiouſly burthened it with Payment of bie 
whole Debts, and gave Powers to ſell for yingthem. The Son died, 
and his Daughters who ſucceeded to the eutry inſiſted againſt the 
Heir of Encil fe pr his 3 _ \ringt ene Ne 


. few 


anxiouſly burdened with the Ma- f 


few Words as poſſible, and with the greateſt Diffidence; as it is new- 

It is on the Suppoſition that Sir Jobn Schau had Power to alter the 

Order of Relief betwixt his Heirs of Line and Tailie, whether he 
has done ſo by the Deeds in Queſtion?ng ND 


It has been already ſtated, that b os Rents or Annualrents, are 


in our Law conſidered as Fruits already feparated from the Sub- 
jects and percepti: That for this Reaſon they are payable to and 
due by the Executors primo loco, and the Heirs of Line ſecunds loco, 
independent of the Terms of the Obligations conſtituting the ſame, 
or Subjects whence they ariſe, tho they ſhould be payable by or 


to Heirs of Tailie, or be the Produce, or affect Subjects belonging to | 


ſuch Heirs ; for Example, the bygone Annualrents of a Bond con- 


ceived in favours of Heirs ſecluding Executors, will belong not- 


withſtanding to the Executors, in the ſame Manner the bygone An- 
nualrents of a Bond conceived in favours of a Man and a certain 
Series of Heirs, has by your Lordſhips been found to belong to the 
Executors. The Rents of an Eſtate, even tho! tailied, belong to the 
Heir of Tailie's Executors ; in the ſame Manner the bygone Annual- 


rents of an heretable Bond in an unlimited Eſtate, or in a tailied 


Eſtate, entitle the Heir of Line to Relief from the Exeeutors and 15 or 


©: 
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the Heir of Tailie, both from the Executors and Heir of Line. 
If the Articles of Marriage are conceived as ſtated in the reclaim- 


ing Petition for Lord Cathcart, and were ſtill binding, they, to be 


ſure; would put an End to this Argument, as Sir John there is ſaid 


to have expreſly bound his Heirs of Tailie to relieve his Executors 


of the. Annualrents that ſhould be due at bis Decegſe; but thoſe Articles 
are not in Proceſs, they ate beſides diſcharged, and conſequently 


out of the Queſtion; and there is ſome Difficulty how far the Bonds | 


; executed in| Conſequence of them will have this Effect. The ge- 
neral Terms of the Obligation, whereby Sir Jon binds himſelf and 
bis Heirs of Tailie to pay thoſe Sums and Anmatrents, will certainly 


not oblige his Heirs of Tailie to relieve his Heirs of Line or Exe-_ 


cutors of the Bygones, no more than a Bond to Heirs, ſecluding 


Executors; will give ſuch Heirs Right to thoſe Bygones, of an he- 


retable Bond, or Right of Annuity, out of a tailied Eſtate, ſubject 

tde Heir of Tailie to relieve the other Heirs. 
The only Queſtion therefore is, Whether the After-part? of the 
Obligation, whereby he brndt his Heit 

Heirs, Executors and Succeſſors of thoſe Sums, will have that Con- 

ſequence? The Words of the Obligation are, © I bind and 


s of T ailie to relieve bis other 


+ oblige 


eu 


L 
* 


NE 
[4 


> 


Feu of the 4: ther 
y nent a Feu of the Weſtern Barony of Greenoch, | Te 


| | . | - | : 0 , , 24 : : | : 25 | 7 
«, oblige me, and the Heirs A* 2 9 in the Eſtate of Gree- 


t nock, whom. I hereby bind and oblige to relieve my other Heirs, Ex- 
e ecutors and Succeſſors whatſomever, to content and pay the fore- 


4 ſaid Sum, &c. together with the due and ordinary Annualrent - 


« of the ſaid principal Sum from the ſaid Colonel his Marrſage: 

And as no Perſon can in Law be ſuppoſed to have an Intention 
of allowing Annualrents to run on to a conſiderable Extent, as the 
Preſumption in dubio is, that he does not intend to alter the legal 


Order of Relief betwixt his Heirs, as it is for this Reaſon that an 


Obligation on himſelf and his Heits of Tailie will not be interpret- 
ed to import an Obligation on ſuch Heirs to relieve his Heir of Line 
or Executors with regard to ſuch Byegones, ſo neither will thoſe ge- 
neral Words, whom 1 bind and oblige to relicve my other Heirs, Execu- 


fort and Succeſſors whatſoever, be conſtructed to import any ſuch In- 


tention, but alone to aſcertain the Relief eſtabliſhed by Law, com- 
petent to his Heir of Line and Executor againſt his Heir of Tailie, 
with regard to the principal Sums and Annualrents becoming due 
alter bs Deceals,:; 1-1 oak od à . Poly P 21 

The Petition next reclaims againſt your Lordſhips Interlocutor a- 


The Caſe with reſpect to this is, that the Town of Greenock be - 


ing ſituated round one of the beſt Harbours of the River Chyde, has 


been long in a very flouriſhing Condition, it is greuly the Intereſt 


of this Family, on whoſe Ground it is ſituated, to promote the Pro- 


e this Toyn as far as poſſible; and the Proprictors of this 
te, for theſe three Generations paſt; have conſidered it as an Ob- 


2 
— 


=; e the Iphabitatts to build by grant- 


ing them Feus of ſmall Pieces of Land: within the Town, + 
For this Purpoſe Sir Fobn Schau, Grandfather to tlie late Sir Jahn. 
when diveſting himſelf of the Property of his Eſtate in the 1685, 
reſerved, during his Life, poleſfatem et libertatem faciemii er concedendi 


- 


reenock. ' 


4 


= | K ae inn ON e een zen 
In like Manner his Son, when diſponing his Eſtate as aſoreſaid in 


Reſervati - 
on in the 


1686. 


: 


the 1686 to the laſt Sir Fohn, reſerves plenam pote/tater et liberta« 


tem dicto Og Schaw dumm ſeu ædiſicia in Greenock in fendum dew 


mittere, l 0 ea non reddit minus annudt1m, namine Air mæ, 
quam unam mercan prepter lie Fall terre edificat.et tres ſolidai et qua · 


* « 
1 : * #* Pg os * 

, 4 1 19 
* ad n | oh £4 


ns porn uamges lie Fall 
pon the ſame Plan, de Tall in ihe 57 3 


Sir Jahn the Son, fo © ni] Feus or long T. 2 72 
art 


| think fit, Ports 
Teck nh FA 14 5 Tas leg Seo g Scots /aor.eac 


Fu ar 


Ys ve aer ond 2 Fallof Yards and Ofc Te 
2 Pretence of the Powers given him hoo Clauſe, Sir Fab 


in order to defeat the Eatail, the proper to feu ont the 
Seek Parts of the Eſtate, and particularly the whole Weſtern 
| 18 7 of Greenack,, the Manfion-houſe of —— Barony; ;together with 
the Gardens, Parks, Incloſures, Avenues, and Policy about the 
Dwclling-bouſe, which being quarreled by the Reſpondents, your 


Lordſhips Interlocutor ſufains the Reaſons Reduction of the Feu, Fe, n 25 


f 2 al F the Weſter Ba 

V Pen? cen 1 and of he fc ace AS. 
1751, of the Manfion-l Office-bouſes, Gardens and Conrt of ; = 
ak WF net Tack faid Manjion-houſe, Aer wagen * 


The whole nent in the Petition is founded 1 15 the * Se 
laining the regard is to be a a — in 05 

te jn m no is to 12 intention | 

10 Maker, 5 even apparent from the Deed ado that the whole 


ite Principle, That Tailies are not the Favourites o 


© Preſumptions are in favours of thePropretor, and A Lit that 

te can bear E Bari in 5 0 is a ay 4 in that 
cc Manner, tho ication ſhou evi onliſtent 

6 e the former Clauſes c the Deed, nay with the . and B 


© TheTruth of choſe Piinciplesa aſſumed by the Petitioner has already u 


been examined at full 3 ard a very; fer Wards will duſoe | 
to anſwer this Argument. znplec 
Words are only uſed to expreſs our e d ed om 
any Deed the Will 8 ir i evident, ) that can be the 
Rule for Interpretation. in queſtion prohible Sir: oy 
Oo ſell, alienate or diſpone, 545 ER y or under Reverſion, 
1 the tailied Lands, 9 to jet Tacks or Rentals of the _— 


Nt own 
power to Sir bn Schaw t Father, Bray te oi ors to ſhe — 


5 2 0. 


Wy 3 30 | 


Fo Bah. 7 
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8 1 een 


Aa 


1 — kor longer Space than the Setter s Lifctime, or ninetcen Years, with 

3 "OE Power to the ſame Perſons to feu or ſet Tacks of any Part of the 
Sj 57h i Eſtate for a certain Feu or Tack- duty for Houſes and Yards... 
| I, appears to the Reſpondent as clear as any Propoſition of Eu- 


* tion was, to give a Power to feu out, or ſet long Tacks of Ground, 
5 for building Houſes and layio out Gardens alone; that they did not 
meg by this to repeal the former prohibitiye Clauſe, and geren 

e Taiſie they were making with fo much Anxiety, as if this Re- 
ſervation is conſtrued to import a general Power to feu and ſet in 
Tack any Part of the Eſtate independent of the Purpoſe for which it 
is deſigned. There is do Provifion for the Feu-duty that ſhould be 
paid for the Lands other than Yards; and by this Argument Sir 
Fobn, or the 'Heirs of Entail might have feued them out for an elu- 
ry Duty, for the Reddende of a Penny, or a Roſe, if he had ſo 

| | ....:..,,; Pleaſed. It would therefore be indecent to uſe further Arguments 
3; 5 do perſuade your Lordſhips to find, that this is not the Meaning of 


Argument, * ate broader than thoſe in the Charters 1685 and 1686, being to feu 
: * out any Part or Portion of the Lands, and were intended to mean 
7.537 4 more: That it is agrecable tothe preſumed Intention of the Maker 
| . / + © «gf the Entail, that this Clauſe ſhould be interpreted to extend to the 
C7 e whole of the Lands, providing the Feu-duty of Dwelling-houſes. 
9. « were not under the Sums mentioned in the Tailie, nor the Feu - du - 
| « ty of the remainder of the Eſtate under the prefent Rent. 
3 | „„ x 4 is anſwered, That the Reaſon of conceiving the Reſervations. 
C Anfwrers, differently in the different Deeds, is evident: In the 1685 and 
. 1686, there was no Project for enlarging this "Town ; and there- 
| = | fore the Proprietors only reſerved Power to feu Grounds infra ur- 
ET | | bem de Greenock: But in the Year 1700, Sir John's Schemes be- 
sE | 5 came more extenſive, and inclining to increaſe the Size of the 
3 . Ton, it was neceſſary to give him a Power of feuing out Grounds 
| | belonging to the Eſtate, for building Houſes without the Precincts 
_ | r ee ia 
= 3 By the prohibitive Clauſe, Sir John and the Heirs of Tailie are 
3 | diſcharged from ſetting Tacks for longer than nineteen Years, and 
| DO at the preſent Rent. The Reſervation in queſtion gives Power _ 
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| ; | cad, that the Meaning of the Makers of the Entail by-this-Reſerv4 


be Petition further inſiſts, * that the Words of this Reſervation = 


a” 


£ 
# 

: 
* 
# 
. 5 
= 

7 

* 
<> 6 

25 
8 
33 
. 
U 
WA 
13>" 
2 
A 
* 


\ 


1 | V 5 
pPeceſely to {et for any Num of. ears, without ſpecifying any Feu- 
| 83 for Houſes and Vards, which could not — been in- 
tended to extend as wide as the former, of which in that Caſe it would 
have been a direct Alteration; and if the Reſervation ſhould be in- 
| ferpreted an Alteration of the un, Clauſe, in one Reſpect 
there is no ſtoppi 5 it muſt D a total Revocation of it, and 
intitles the Heir of Entail to feu out the whole Eſtate for an eluſory 
Duty, contrary, to the declated Meaning of Parties, and the Nature 
ee n 4 be ohne bats ie 
I] he petition likeways argues, That it was the Senſe and Mean- Petitioner's 
& ing of Parties, by the Reſervation, to give Powers to feu any Part Argument 


1 


o 


SY 


1 


the Eſtate independent of the Deſign. of building Houſes and rds, 


cc 
4 Yards, from à Feu granted by Sir John Schaw the Father, in the — 
1701 to. Ker of Ker/eland, of a Part of the Lands of Braiaſtane, 

«a rural Tenement, which has in conſequence of this Right been 


"0 poſſeſt ever ſince without Challenge. 


> I. is anſwered, That no Argument can be brought to interpret Antwer. 


the Meaning of Parties from this Feu, in which Sir Jahn Scham evi- 
dently exceeded the Powers of the Reſervation, and muſt have 
granted it with Conſent of his Son, which would have intitled him 
to have altered any Part of the Entail. '/ 2" , © _ : 
_ _ - This rural Tenement was no more than about three or four Acres 
of Ground lying in the Pariſh of Beith and Shire of Ayr; ata great 
Diſtance from the reſt of the entailed Eſtate of Greenoct, being a 
| A Part of the Eſtate of Braidſane, the reſt of which had been alien- 
=_ _ ated from the Family long before the Date of this Entail. It is 
= |  Feued out, not for the real Rent, but the eluſory Feu- duty of two ; 
Pounds Scots, and therefore, according to the Gentlemens own Ar- | 
1 gument, is plainly beyond the e reſerved Powers, and 
my ' muſt have Eos eded on the late Sir John's Conſent, altho' the Lands 
5 39 never having been reſigned in conſequence of the Procuratory of | Rs 
Reſignation in the Tailie, and no Infeftment having followed there= 2 
3 on, & Fon Schaw the Father could alienate thoſe Lands, and it was 25 


i ' unneceſſary for his Son to concurin the Sale, or ſign the Diſpoſition. 


_ A The Argument in Support of the Feu of the Manſion houſe and rent: 
7 - Policy about it is entirely grounded on the fame Principle of inter- 93 


pteting Limitations of Entails moſt ſtrictly without regard to the cf the Ban. 

1 Atentben of the Maker of the Entail ; it is ſaid, © that the Words of fion-boute 
< the Clauſe, giving Power to feu out, is general, and includes the Feber. 
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1 . R Ae "OT already been fad; the by e 
B | that the Prohibition of alicnating, &. is 
-$ oft cer includes the Caftle, Tower, Fofkalice and _ 
wu Greenock „ the prineipalPart of the 7, dilſpbned to him; 
Powers ef feuing and ſetting in Tack are evidently intended 
E. for the Adminiſtration of the Eſtate; that no general Powers 
2 in rlimited Fee, extends. to the p 


rineipal Mefſuage, 
2 erage Ae when'a'Fortalice and Mannor-place of a*Barony, which 


db ents * principal Part of the ſame, and does not enter the Rent Roll. 
| In ſo much that by our old Law, e e 1. tit. 155 


Par. 27. and the . re. Copitalt 1 
/> 5AO | de log ory | afrons a 8 vaſſa anti- 
/ == 2. herede non ef 2 ner 97 uxorem dotare, froe 
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B EO | 3 Tiusbande e a Tere, yet 1 n ct not e Grincipal Nang 
3 5 nor any Part of it; and, upon the Tame P che principal Meſſuage 
being a Tower or Fortalice, i is reckoned an di e Subject, Which I. 
0 not divided among Heirs:-portionets, but falls to the eldeſt Daughter * 
as a ecipunum. "” = 
4 9 Tagelieds that the La, il odds f Hmited Flar, „„ 
| from Powers given him only for Adminiſtration of the Eftate, which | 
5 on | yields him Rent, to alienate the enen ern. "hp IIA. is con- 0 
| 5 lidered to be a ubject of ſo mu Fand whatever is 
ö tte Rule with regard: to it, muſt Narr = the Power of the 
$ | | - Heir of Entail as to the Parks\ani er ares Part pf it. 
EM reu of te Your Lordſhips Attention is fatther to à few Words wit 
4 PL Brac. regard to che eu of the Brac, which your 10 Lade ſuſtdined 
= . not being a Part of the Policy of the Houſe. The Drawer of this . 
$ Fe | ker! inſelf bach ſeen thoſe Greuncb fince the Date of your 
+ 8 Wals ſeen them ; and the Reſpondent” could fafely 
. | Purt of the Cauſe upon chat Gentleman 's ( Se whe 


; 3% 


5 5 IA 22 Houſe or, not. 


Ihe Situation of the Ground is as follows: There is a Plain up- 
on the Top of the Hill overlooking Greenack, 
. "ot + FLAP <1 ; 8 FRA. R234 ; * „ 
three Acres of Ground, which the late Sir Ss 
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„ TEE n Gp” i , f a FAS „ 144 EY 4 $1 42 + + ._ 0g: 155 
the Situation of the Houſe ; for this Purpoſe he incloſed, it with a 
Stone Wall, built the Office-houſes, and cut the Bank betwixt it 


and Greenocł into Terraſſes. The old Houſe of Greenoch, which was 
afterwards repaired, and 7 ſtands, is upon the North- eaſt Corner of 
this Plain ; round which Plain Sir ohn, having changed his In- 
tention, peared 's ſingle Row of Trees. To the Welt of this Plain 
lyes the flat G Brae 
South by the Avenue from Eaſt. to Weſt of the Houſe, extending 
on the Top of the Hill, along the Weſt-ſide, of the above Plain, 
and thereafter deſcending the North-ſide of the Hill. The flat Part 
of % BY the Top of the Hill is planted, and is the only Shel- 
ter that t | 
ed into a Garden, and the Houſe, has from the Weſt. It lyes entire- 
ly off at a Corner from the Town of Greenock, is only 156 Yards 
a 5 the Houſe, was planted to ſhelter it from the Weſt Winds, 


and lyes in the Heart of the Policy. If the Feu of this Piece of 


Ground is ſuſtain'd, the Reſpondents muſt either quit the Houſe,” 
or purchaſe it at any Rate, as it is the only Defence the Houſe, 
which ſtands high, has againſt the Weſt-winds ; and the Reſpon- 
dents. conſider it as a more neceſſary Part of the Policy than their 
Kitchen Garden, or any other Part of the Place. — —_ 
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Sir John Shaw having like ways, by a D 
natural and Planting, ſuch as Lime, Plain, Elm, Libur num, "and. 
Fruit Trees, &c. growing in the Gardens, Avenues, Parks, or elſe- 
where, throughout the Whole Eſtate of Greenvck, with Power to 
enter thereto and cut the ſame, '&c. 
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could be cut 
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by the Defender, in Virtue of the Contra## of "Sale pro 
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duced Death of..0 | 1 i al 
 ledged by the Purſuer, aud not denied by the De ender, that the natural. 
Weed 51 by the ſai ar mo nor fit for Rear at Sir John 
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t Ground and Brae- face now in queſtion, hordered on the. 


e Houſe and the plain Ground above deſcribed, now turn- 


1751, ſold to the Defender, his Heir of Line, the whole Wood, OO” fo5A2 
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| o of the Perſons that have right tot 
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A . of his own. Right, uf n vhich they dep! 3 
he Caſe 15 ety different or th Sits af Sipeti EY > 


| 2 ich falling to a Liferenter, are e as Fruits,” and by 2 
 *Giftof Aſſignation of them, are effectually ſeparated from the Su- WT 
periority, and N a — Ran muſt abs ng to their FO 
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5 the PO” of the teclaimiag Petition his beer e 1 45 
ted thoſe Anſwers, the Reſpondents will nh Leave to ſhorten the | 
Ee as” 


Argument upon. a Plea, which they take to clear in Law as it 


: 1 ayourable i in Equity, and not enter into 4 minute Diſcuſſion „ 
the man | - avg and laboured Arguments wich Wick the Petifl- , 


on cone] 


He a porches 15 to be an elkabliſhed Maxim in our Law, that a 


Linas eſpeciall one by Reſervation, hath Rig ht to : every 


ing that is aideted by Law to be the Fruits of 11 Eftate : He 


| imagines further, that what is or is not Fruits, falls to be fettlec 


entirely from the Nature of the . N not rob wh 
em at whatever is conſi- 


red as Fruits, with regard to a Liferenter, i is held as Fruits in re- 
ſpect of all the World, and in every Queſtion. It is à different 


| Conſideration, how far Ferſons have Rt to the whole, of only a 


Part of thoſe Fruits. 
It ſeerns Iikeways to be ſcttled, that a ; Liferenter by Reſervation, 
u 


infeft in an Eſtate cum Hlvis, bath only Right to cut ſuch Woods as 


| ordinarily go under the Name of ſhoe cedug, the Crops. of which 


are divided and cut annually, or at a eertain Age in 7's goes; for this 
plain Reaſon, that the other Trees are not conflict ered to to 'be Fruits 


of the Ground in tlie Eye of Law. 
It is true, an Heir of Entail, as Proprietor, Rüvibg 4 Rig lit to 


uſe this Pr operty; in ſo far as be! is not reſtricted by the Name of - 


the ig, « or Terms. bis. RY Right, may Wo 4 diſpoſe-of the 
Timber on the Eſtate, in Soplequence of his.R 
the ſame Manner that he may diſpoſe of ite Clay? for 4 Bricks, 
of Marle for manuring neighbouring Grounds, of Stones in 10115 


1 xy 8 of Coal, and other Minerals; but this alone in conſequence 
gy of his Rig I1 partes 2 „ 
ore they be ſep arated, frem the Lands, He hath a Power to ſeparate ES 
10 o long as. is Property coitinues, but the Moment N 15 at n 1 
End, his Powers'like ways determine; nor End he give Right to a= 


ht of: Property. Theſe and Woods are a 


nother Perſon to exerciſe ſuch Rights 'of TY er che 


on Nature. 
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And ſuppoſing any of them were flve cœdus, altho as Proprie- 


RPE which „ 5 
1 5 8 tedue,as they are only cut by the Cuſtom! of che ane! mw 0; 
in and twemy or Thirty M ears, and on this Footing were 
found not to belong to a Liferentrix by your Lordſhips and the 
0 ate et Pee 10 the Caſes! of the:Duke and | bona 3 
mum, the Duke of Douglas and the Caunteſs of Naa. 


To tor he might cut them before: they;wete ready for cutting by the | 1 85 
e Cuſtom ol the Country, yet your Lordſhips would not Confd r 
tdtzhzem as Etuits before they, were teady not give Force 80 O ο]uπ]⁰jỹfrk 
Adiſpoſing of them before that Fariod, ſo as to enũtle the Commer 
do cut them after the Death of the Proprietor. And it is averred, .. 
bat none of thoſe Woods were ready for cutting Lo! the Time of: 
the pretended Sale; and are ſcarcely ſo at this Day. | T1 


As the Proprietor therefore has no Right to give Power to cut j: 


15 Woods, after the Determination of his own Property, it is believed 
your Lordſhips, nor no Court of Juſtice, will extend his Powers. 
in favours of ſo odious a Deed, which it is believed the noble Lord 


the Defender would. be incapable of Pei literally, into Exe- 
cution. 


'The Rete e faber apprehend, on the Suppoſition that the 
Woods were Fruits, that the late Sir John Schaw; whether conſider- 
ed as Liferenter or limited Proprietor, could not diſpoſe of them im 


the Manner he has done, nor would the Defender have Right to 
them in conſequence of this Contract. Fhe Rule of Law is, that a 


Liferenter, or, which is the ſame, a limited Fiar, has only Right to 
natural Fruits, ſuch as thoſe (if at all Fruits) muſt be, when they 
Are percepti or ſeparated from the Ground, and altho ready at the 
Death of the Liferenter or Tenant in Tail, they do not go to his- 
\.. Heirs, but to the Fiar or Heir of Entail, as partes ſoli. It is true, if 
4 25 by a fair Contract, thoſe Fruits being ready are ſold, your Lordſhips, | 
8 9 in favours of Commerce, feHione juris hold them as percepti; but: 
the limited Fiar or Liferenter could not diſpoſe of them on Death- 
bed, becauſe they are not theirs; nor ban they, by a ſimulate Con- 
tract of this Sort, give what is not theiis to their Heir of Line. 
6 There is likeways ſome Difficulty, how far a limited Proprietor hath 
/ Right even during the Exiſtence of his Property, to perform the 
bon, Ra this WIN, hes e the Defender to cut the whole 
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